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AFFIDAVIT OF RABBI STEVEN GREENBERG
I, Steven Greenberg, of the City of New York, in the State of New City, make oath and say:

1. I am an ordained Rabbi of America’s largest Orthodox Rabbinical Seminary, Yeshiva University’s Rabbi Isaac Elchanan Theological Seminary.  I held an Orthodox pulpit early in my career and have been a Senior Teaching Fellow at CLAL - The National Jewish Center for Learning and Leadership - since 1985.

2. I have read the affidavit of Rabbi Novak, sworn April 17, 2001 and filed in these proceedings.  The purpose of this affidavit is to reply to Rabbi Novak’s discussion of Jewish tradition and his claim that legally recognizing same-sex marriages would have a negative impact on the Jewish community.

Marriage is Neither a “Natural” nor a Static Institution

3. In paragraph 9 of his affidavit, Rabbi Novak argues that marriage is a “natural institution,” which necessarily involves procreation.  I disagree.  Marriage is an institution structured by societies.  Under Orthodox Jewish rites, marriage is contracted by giving a ring and reciting the words, “Be thou bethrothed unto me according to the laws of Moses and Israel.”  All marriages exist according to the laws of some communal body that honors them.  They are a feature of civilization, not of “nature”.  Marking homosexual marriage as contrary to some “natural” law is reminiscent of the justifications put forward in the United States for laws prohibiting interracial marriages.

4. Moreover, all sorts of practices and ideas about marriage have changed.  This is true within many religious traditions, including Judaism.  For example, Abraham ended up with a wife and a concubine, Jacob with two wives and two concubines.  In the Talmud, the famed scholar Rav would travel and call out “who will marry me for the day?”  This custom of “day marriages” was common in Babylonia among those men who could afford them.  While surely not ideal, the rabbis of the age did not protest this use of marriage by one of their most revered teachers.  

5. Families are always a reflection of the society of which they are a part.  Marriage, likewise, is conditioned by the values and sensibilities of the social context in which it exists.  As society has come to show increasing social acceptance of gays and lesbians and their relationships, the offering of new forms of matrimony that support such couples would seem consonant with a contemporary sense of justice and social responsibility.

6. Same-sex marriage, like marriage generally, is a conservative institution expressing lifelong commitment, caring, love and support. While marriage carries with it specific benefits – benefits to which equal access ought apply – it is, nonetheless, fundamentally about duties.  Central to the Orthodox Jewish teaching is the importance of family.  The rejection of gay coupling is hardly an expression of family values.  Indeed, it is just the opposite.  It is surely in the interest of families to support such unions that glue us all together by the force of our loving commitments to each other.

7. While it is true that procreation is one of the intents of marriage in Orthodox Jewish tradition, same-sex marriages would not preclude such endeavors any more than heterosexual marriages require them.  Surely we would not claim that sterile heterosexual couples or couples who choose not to produce children are not “really” married.  Under Jewish law, such couples might not be fulfilling their duty to reproduce, but that would have no bearing upon the legitimacy of their marriage.

Orthodox Jewish Law  -  Halacha
8. Jewish Law, or halacha is not so much a code as it is an interpretive/legislative process.  The word “halacha” meaning “walking” embodies movement.  Halachic norms do change, but they do so slowly, maintaining their internal balance by reorganizing in response to clear and deep social transformations.  When social conditions shift in such fundamental ways, the halachic reapplication is not experienced as “departure from the law”, but rather as the proper commitment to the Torah’s original purposes.

9. The shift in social consciousness in regard to homosexuality that has generated greater understanding and tolerance among many in the West, has not yet occurred inside the Orthodox Jewish community.  Under Orthodox Jewish law, as it currently stands, same-sex marriage is not permitted.  As an Orthodox Rabbi, I would refuse to offer traditional kiddushin to same-sex couples seeking to be married Jewishly.  However, this has no bearing upon my view of same-sex civil marriage, which I support.

10. In the Orthodox tradition, the religious rites of kiddushin can only be enacted between two Jews, one male and the other female.  Halachists are, however, beginning to include in their deliberations the testimony of gay Jews who wish to remain faithful to the tradition.  In time, new Halachic strategies, including innovative commitment ceremonies, may well appear as a result of the changing attitudes toward homosexuality.

11. Contrary to Rabbi Novak’s suggestion in paragraph 16 of his affidavit, Orthodox Judaism places several restrictions on marriage that differ from those placed on civil marriage.  It is well known that Jewish Law does not countenance the marriage of interfaith couples, but that is not the only traditional restriction that conflicts with secular laws on civil marriage.  Indeed, many Jewish couples who enjoy the state of matrimony could not be married under Jewish law.  For example,  the Orthodox Jewish community does not marry a “cohen” (i.e., a male member of the priestly lineage) with a divorcee or a convert, nor can a child of an adulterous union marry any Jew at all.

12. Despite the fact that civil marriage is offered to each of these couples, one hears no protest from the Orthodox community over the violation of its sensibilities.  That is because Orthodox communities have grown accustomed to the challenges of living in secular societies.  For example, although commercial activity and driving are forbidden on the Sabbath in Orthodox tradition, contrary to our religious sensibilities, most of us still live in neighborhoods where businesses are open and vehicles are driven.

13. In paragraphs 16 and 17 of his affidavit, Rabbi Novak speculates that many religious Jews would reject civil marriage if secular laws were changed to permit same-sex couples to marry.  This speculation runs counter to the Orthodox community’s historical acceptance of secular laws that differ from traditional Jewish Law, and in particular, the Orthodox community’s acceptance of civil marriage as an institution governed by secular society.  Orthodox synagogues in Canada, were they to hire an “improperly married” or intermarried individual, would nevertheless recognize that individual’s civil marriage and provide the appropriate marriage benefits. 

The Importance of Respect for Minority Views
14. In paragraph 14 of his affidavit, Rabbi Novak appears to dismiss the evidence of Rabbi Elliot Stevens (filed as an affidavit in these proceedings) on the basis of Rabbi Stevens' affiliation with Reform Judaism, which Rabbi Novak says "represents only a small minority of religiously identified Canadian Jews." Rabbi Novak states that his own views are both "informed by the normative authority of Jewish tradition," and “held by the majority of Jews in Canada who are affiliated with synagogues" (at para. 3).

15. This is misleading, in that there are many members of the larger Canadian Jewish community who are proud of their cultural heritage but not affiliated with a synagogue. As for Jews who are "affiliated with a synagogue", they may be categorized into three main groups: Orthodox, Conservative and Reform.  Rabbi Novak speaks for some Orthodox Jews and perhaps most Orthodox Rabbis.  However, as is apparent from this affidavit, I am at least one Orthodox Rabbi (albeit not a Canadian) who does not share his views on the civil recognition of homosexual marriage.  It is important to remember that many Orthodox Rabbis believe that their position on homosexuality is a ritual concern of Judaism and not necessarily a matter of public concern.  Rabbi Novak assumes that since Orthodox rabbis share his view of homosexual relations they would agree to his position regarding civil same-sex marriage. This assumption of his is wholly unproven. Moreover, Rabbi Novak cannot speak for Conservative Jews.  It is my understanding that there are more Conservative Jews than Orthodox Jews in Canada. While some Conservative Jews may share his views, it is apparent from his own affidavit that at least one highly respected Conservative Rabbi, Elliot Dorff, strongly disagrees with him.  In fact, apart from the ongoing debate among Conservative Jews on the difficult issue of the ordination of openly gay rabbis, it has been my experience that most Conservatives share the more inclusive perspective on gays and lesbians rather than the views of Rabbi Novak.   As noted above, even those Conservative rabbis who would be more religiously circumspect regarding homosexuality, are by no means necessarily against the provision of civil frames for the establishment of same-sex matrimony. 

16. I also find it perplexing that Rabbi Novak appears to suggest that the majority should rule on religious issues. The reality is that orthodox Jews are a minority among Jews in Canada, and Jews are a minority in Canada and every other nation but one.  If the civil law were based uniquely on the religious sensibilities of the majority, there would be little tolerance for religious diversity in society. It is my understanding that at one time in Canada’s early history the Christian majority defined what marriage meant and excluded Jewish marriages from state recognition.  For an Orthodox Jew to insist upon majority religious tests in civil law, given Jewish historical memory, is deeply disturbing.        

Civic Institutions are Crucial for Religious Freedom
17. In the concluding paragraphs of his affidavit, Rabbi Novak discusses the importance of religious freedom and of respect for diverse religious beliefs.  While religious organizations might have a hard time admitting it, the institution of civil marriage is one of the public frameworks that allow religious communities to thrive.  It allows synagogues and churches to do what they do, to restrict or extend membership and offer or deny access to their services and rites according to their principles.  Civil alternatives for contracting a legally recognized marriage ensure the freedom of religious communities to shape their own rules.  Without civil and diverse religious alternatives for contracting a legally recognized marriage, those who do not conform to the religious rules would put great pressure to change on religious organizations.

18. Civil marriage provides an umbrella under which we all can live, despite our very passionate differences.  The state ensures that marriage is not denied to anyone based on the couple’s particular religious beliefs or their lack of any religious belief.  Civil recognition is extended to secular marriages and to marriages according to diverse religious traditions, practices and beliefs, including to persons who do not meet the criteria of one or more religions.  Conversely, the state does not require any religion to marry anyone who does not meet their criteria, for example, an Orthodox Rabbi cannot be compelled to marry a Jew to a Gentile. This situation is not a cause for concern, but rather for celebration.  That the civil concept of marriage and diverse religious conceptions of marriage can co-exist not only demonstrates the ability of civilly recognized marriage to be flexible and to be separate from religious practice, it also ensures the ability of religious marriage to choose its own course.  That is certainly a victory for freedom of religion.

19. I swear this affidavit in connection with the present litigation and for no other or improper purpose:
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