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CONJOINTES DU MEME SEXE
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Intervenors

RESPONDENTS’ MOTION TO DISMISS THE APPEAL
AND SUBSIDIARY MOTIONS FOR AN ADJOURNMENT, FOR PERMISSION TO
FILE ADDITIONAL MATERIALS AND FOR PERMISSION
TO FILE AN AMENDED FACTUM

(Arts 55, 501(2) and 523 C.C.P.)

TO THE COURT OF APPEAL IN AND FOR THE DISTRICT OF MONTREAL, THE
RESPONDENTS STATE AS FOLLOWS:

Motion to Dismiss

1. By their Motion for Declaratory Judgment, the Applicants herein (Respondents in this
appeal), sought a judgment declaring Article 365 of the Quebec Civil Code, together with
any federal legislative provisions denying same sex couples the right to marry, to be
inoperative as infringing article 15(1) of the Canadian Charter of Rights and Freedoms;
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The Respondents in the Superior Court were the Attorney General of Quebec and the
Attorney General of Canada;

The present Appellant, La ligue catholique pour les droits de I’homme (hereinafter the
“Ligue”), was an intervenor in the Superior Court along with L’Alliance Francophone
des Protestants Evangéliques du Québec (hereinafter the “L’Alliance”);

L’Alliance Francophone did not participate in this appeal. However, Alliance
Evangelique du Canada, an associated body, has been granted Intervenor status;

As appears from the judgment authorizing the intervention of the Ligue and L’ Alliance in
the Superior Court, authorization was granted in part on the basis that:

D’autre part, ces interventions ne doivent pas avoir pour effet de retarder
inutilement le déroulement du dossier puisque selon I’avocat de la Ligue
et de [’Alliance [intervention se limite a la production des cing
déclarations assermentées et documents connexes. (...)

the whole as appears from paragraph 33 of the judgment of the Honourable Frangois
Rolland, attached as Exhibit R-1;

The Declaration in Intervention of the Ligue and L’Alliance was supported by the
affidavits of Daniel Genest and Philip Horgan. As appears from paragraph 6 of his
affidavit, Mr. Genest explained that:

L’AFPEQ desire intervenir dans la présente cause afin de présenter au
Tribunal surtout les aspects religieux et historiques du mariage;

the whole as appears from a copy of the Déclaration d’Intervention Amendée and its
supporting affidavits, produced in support hereof as Exhibit R-2;

In paragraph 9 of his affidavit, Mr. Genest set out the attitude of members of the
L’Alliance towards gay marriage:

A titre d’exemple, ’AFPEQ et ses membres ne pourraient jamais, a cause
de leurs convictions religieuses, participer dans un mariage entre deux
personnes du méme sexe, ni approuver ou reconnaitre un tel mariage;

In his affidavit Mr. Hagan, a lawyer who is National Vice-President of the Ligue, stated
in paragraph 2 that:

One of the purposes of the Catholic Civil Rights League is to promote the
point of view of the Roman Catholic Church in matters before the
legislatures and Courts in Canada involving issues of public interest;

In paragraph 7 Mr. Hagan stated:

If granted permission to intervene, the Catholic Civil Rights League
would, together with the Alliance francophone des protestants
evangéliques du Québec, concentrate its efforts on presenting to the Court
the historical and religious aspects of marriage;

As appears from the foregoing, both the Ligue and the L’Alliance seek to advance the
religious convictions of their members. They do not represent, and cannot speak for the
views and interests of all Roman Catholics or Protestants, much less those of Quebecers
at large;

The issues in this appeal far transcend the personal interest of the Respondents, who
simply wish the right to marry, and those of the Ligue and the L’ Alliance, who wish to
advance their own religious views;

Marriage and divorce are matters which fall within the exclusive legislative competence
of the Parliament of Canada and solemnization of marriages is within provincial
legislative jurisdiction. For that reason, these proceedings were instituted against the



13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Attorney General of Canada and the Attorney General of Quebec as Respondents. It is
the role of those officers to uphold the laws of Canada and Quebec and they speak on
behalf of the public interest;

The Attorney General of Quebec did not appeal the Superior Court judgment. The
Attorney General of Canada did appeal but has since desisted from that appeal. The right
of the Respondents to marry is thus no longer contested by either of the two levels of
government which have legislative competence over marriage and its solemnization;

If this appeal is allowed to proceed this Court will be obliged to give judgment on a
constitutional issue of great importance where purely private interests seek to uphold
laws which the governments which enacted those laws no longer seek to defend;

Both the Ontario and British Columbia courts of appeal have recently given judgments
striking down the definition of marriage at common law. The common law definition
restricted marriage to a man and a woman. Both courts found that that definition
infringed Section 15 of the Canadian Charter of Rights and Freedoms and opened
common law marriage to “two persons”. In both cases the Attorney General of Canada
was defendant;

The Attorney General of Canada did not seek leave to appeal either of those judgments to
the Supreme Court of Canada. However, the Interfaith Coalition on Marriage and Family
which was an intervener in the Ontario Court of Appeal sought leave to appeal the whole
as appears from a copy of their leave application produced in support hereof as Exhibit
R-3;

As appears from the Affidavit of Bruce Clemenger attached to Exhibit R-3, the Appellant
here, whose name in English is the Catholic Civil Rights League forms part of that
coalition;

A motion to quash the leave application on the grounds, inter alia, of lack of standing has
now been allowed by the Supreme Court of Canada and the leave application has been
quashed as appears from a copy of the judgment of the Supreme Court of Canada dated
October 9, 2003, produced in support hereof as Exhibit R-4;

Neither Attorney General is now before this court. If this appeal is allowed to proceed,
this Court, unlike the Courts of Appeal of Ontario and British Columbia, will be obliged
to give judgment on a constitutional issue of great importance where the only interests
represented before the Court are purely private;

Permission was granted to the Ligue to intervene in the Superior Court in the context of a
constitutional challenge to Federal and Provincial legislation, a challenge which at that
time was being contested by both levels of government. The Ligue now appears as the
sole Appellant in this appeal;

A party has legal standing or interest to advance a legal position only in the following
cases:

a. Where that party’s actual rights will be affected by the judgment; or

b. When it meets the three part test established by the Supreme Court of Canada
regarding public interest standing:

1. That there is a serious issue of invalidity;
ii. That the Plaintiff has demonstrated a genuine interest; and

iii. There is no other reasonable and effective way of bringing the issue before
the Court;

The Appellant does not have a personal interest, as defined at law, in the outcome of this
case and does not meet the criteria for public interest standing;



23.  As this Court is aware, the Federal government has proposed legislation entitled
Proposal for an Act respecting certain aspects of legal capacity for marriage for civil
purposes. That legislation, if adopted, would read as follows:

1. Marriage, for civil purposes, is the lawful union of two persons to the
exclusion of all others.

2. Nothing in this Act affects the freedom of officials of religious groups
to refuse to perform marriages that are not in accordance with their
religious beliefs.

24. By Order in Council of July 17, 2003, Parliament set out the following questions in a
reference to the Supreme Court of Canada:

a. Is the annexed Proposal for an Act respecting certain aspects of legal
capacity for marriage for civil purposes within the exclusive legislative
authority of the Parliament of Canada? If not, in what particular or
particulars, and to what extent?

b. If the answer to question 1 is yes, is section 1 of the proposal, which
extends capacity to marry to person of the same sex, consistent with the
Canadian Charter of Rights and Freedoms? If not, in what particular or
particulars, and to what extent?

c. Does the freedom of religion guaranteed by paragraph 2(a) of the
Canadian Charter of Rights and Freedoms protect religious officials from
being compelled to perform a marriage between two persons of the same
sex that is contrary to their religious beliefs?

25. The judgment of the Supreme Court of Canada will therefore provide an answer to many
of the issues that are now at issue before this Court;

26.  In fact, it was the tabling of the proposed legislation and the reference to the Supreme
Court of Canada which led the Attorney General of Canada to withdraw from this case;

Motion to Adduce New Evidence

27. If this Court dismisses the present Motion to Dismiss, the Respondents request
permission to adduce new evidence in appeal;

28. The evidence in question consists of affidavit evidence that speaks to the objective
element of the test established by the Supreme Court of Canada to determine whether
there has been a breach of article 15 of the Charter,

29.  More particularly, the evidence consists in:

a. The expert opinion of Dr. Rosemary Barnes, (the adverse psychological impact of
the denial of freedom to marry);

b. The expert opinion of Dr. Margrit Eichler, (the diversity of family forms in
Canada and the importance of equal marriage to same-sex spouses from a
sociological perspective);

c. The expert opinion of Dr. Judith Stacey and Dr. Timothy Biblarz, (Sociologists
analyzing research on same-sex parenting studies and outcome for children raised
by same-sex marriage);

d. The expert opinion of Dr. William Eskridge Jr., (a cross-cultural and historical
review of the recognition of marriages between two persons of the same sex,
including a discussion of how the recognition of marriage between two persons of
the same sex fits its contemporary purposes);



e. The expert opinion of Dr. Randolph Trumbach, (the history of marriage in
Western civilization demonstrates that the nature of marriage has changed
drastically over time);

f. The expert opinion of Professor David Rayside (the manner in which gays and
lesbians have been treated by legislatures);

the whole as appears from a copy of the Affidavits, produced in support hereof as
Exhibit R-5;

30. Given the absence of the Attorney General, and therefore the absence of a party purely
advancing the public interest, it is in the interest of this Court to have as much objective
evidence as possible before it when it decides the issues in this case;

31. The evidence in question was available to the Court of Appeal of Ontario and the Court
of Appeal of British Columbia when it recently decided similar issues;

Motion to Adjourn and Permission to File an Amended Factum

32. If this Court dismisses the present Motion to Dismiss, the Respondents request an
adjournment to a date to be fixed by the Court to allow adequate time for:

a. Respondent’s new counsel to file an amended Factum;

b. The filing of the additional affidavit evidence and any response if thought
necessary by the Appellant, and

c. For the filing of an amended Factum by the Appellants’ new counsel;
FOR THESE REASONS, MAY IT PLEASE THIS COURT TO:
GRANT the present Motion;
DISMISS the Appellant’s Appeal with costs;
IN THE ALTERNATIVE:

PERMIT the filing of the affidavit evidence, Exhibit R-5;

ADJOURN the hearing of this case until a date to be fixed by the Court in conjunction with the
parties;

ALLOW the Respondent to file an Amended Factum within 30 days of judgment herein;

THE WHOLE without costs except in the case of contestation.

MONTREAL, this 19" day of January, 2004

(S) IRVING, MITCHELL & ASSOCIATES

IRVING, MITCHELL & ASSOCIATES
Attorneys for Respondents
MICHAEL HENDRICKS and RENE LEBOEUF



NOTICE OF PRESENTATION

TO: Me Benoit Belleau
BERNARD ROY & ASSOCIES
Attorneys for the Attorney General of Quebec
1 Notre-Dame Street
Suite 8.00
Montreal, Quebec

Me Andrea Wright

COMMISSION DES DROITS DE LA PERSONNE
Attorneys for the Intervenor

344, Slater

Ottawa, Ontario K1A 1E1

Me Noél St-Pierre

SAINT-PIERRE, GRENIER

Attorneys for the Intervenor (la Coalition)
410-460 Ste-Catherine Street West
Montreal, Quebec H3B 1A7

Me Guy Pratte

BORDEN LADNER GERVAIS

Attorneys for the Appellant and the Intervenor (Alliance Evangélique du Canada)
1000 de La Gaucheticre Street West

Suite 900

Montreal, Quebec H3B 5H4

Me Michel F. Denis

COTE, MARCOUX & JOYAL

Attorneys for the Attorney General of Canada
200 René-Lévesque Blvd. Ouest

9" Floor

Montreal, Quebec H2Z 1X4

TAKE NOTICE that the Respondents’ Motion to Dismiss the Appeal and Subsidiary Motions
for an Adjournment, for Permission to File Additional Materials and for Permission to File an
Amended Factum, will be presented for adjudication on January 26, 2004, before the Court of
Appeal, at 9:00 a.m., in room 17.09, at the Montreal Courthouse situated at 1 Notre-Dame Street
East.

DO GOVERN YOURSELF ACCORDINGLY.

MONTREAL, this 19" day of January, 2004

(S) IRVING, MITCHELL & ASSOCIATES

IRVING, MITCHELL & ASSOCIATES
Attorneys for Respondents
MICHAEL HENDRICKS and RENE LEBOEUF



AFFIDAVIT

I, the undersigned, CATHERINE MCKENZIE, attorney and member of the firm Irving,
Mitchell & Associates, maintaining our offices at 4119 Sherbrooke Street West, Montreal,
Quebec (H3Z 1A7) hereby make the following solemn declaration:

1. I am one of the attorneys of the Respondents herein;
2. All the facts set out in the Respondents’ Motion to Dismiss the Appeal and Subsidiary

Motions for an Adjournment, for Permission to File Additional Materials and for
Permission to File an Amended Factum are true.

AND I HAVE SIGNED:

(S) Catherine McKenzie

CATHERINE MCKENZIE

SOLEMNLY DECLARED BEFORE ME AT MONTREAL,
QUEBEC, THIS 19" DAY OF JANUARY 2004

(S) Manon Sansoucy 103,311

COMMISSIONER OF OATHS FOR THE
JUDICIAL DISTRICT OF MONTREAL



