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Court File No. 01-CV-221056CP
SUPERIOR COURT OF JUSTICE
BETWEEN:

GEROGE HISLOP, BRENT E. DAUM, ALBERT MCNUTT,
ERIC BROGAARD AND GAIL MEREDITH

Plaintiff
and

THE ATTORNEY GENERAL OF CANADA

Defendant

A Proceeding under the Class Proceedings Act, 1992
STATEMENT OF DEFENCE

1. The Defendant, Attomey General of Canada (the "Defendant”) admits the
allegations contained In paragraph 3 of tha Fresh as Amended Statement of Claim
("clalm”) as to the fact of amandment; in paragraphs 4 and 5 as to the existence of
this action; paragraph 18; the first two sentences of paragraph 32; the last sentence
of paragraph 39; and paragraph 44 of tha claim.

2 The Defendant admits paragraph 9 of the claim to the extent that the class
members comprise a vulnerable societal group.

3. The Defendant admits the allegations in paragraphs 12, 15, 17, 20, 22, 24, and 26
as to the fact of death; the allegations in paragraphs 14, 19, 22, and 26 as to the
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fact of application for a survivor's pension; and the allegations in paragraphs 19, 22
and 26 as to the fact of denial of a survivor's pension.

The Defendant admits allegations in paragraphs 11, 15, 21, and 25 to the extent
that Mr. Shearer, Mr, Stevenson, Mr. Omak and Ms. Patarson, respectively,
contributed to the Canada Penslon Plan.

The Defondant admits the allegations In paragraphs 33, 34 and 35 as to the
existance of subsaction 44(1.1) of the Canada Penslon Plan, R.5.C. 1885, ¢. C-8,
as amendod (the "CPP").

The Defendant admits paragraph 2 of the claim subject to the qualifications that
the "Crown" referred to in subparagraph 2(d) acts in an executive and
administrative capacity with different functions and powers atiributable to each
capacity, and that “Survivor™ referred to In subparagraph 2(j) of the claim does not
accord with tha definition of “survivor® as found in the CPP.

The Defendant denies the allegations in paragraphs 1, 28, 37, 38, 40, 41, 42, 43,
45, 46, 47, 48, 49, 50, 51, 52, and 53 of the dalm and except to the extent

previously admitted herein the allegations in paragraphs 2, 3, 4, 32 and 39 of the

claim.

The Defendant has no knowledge as to the allegations set out in the remaining
paragraphs of the clalm, excopt to the extent previously admitted with respect o
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parts of paragraphs 11, 12, 14, 15, 17, 19, 20, 21, 22, 24, 25, and 26 of the clalm,
and to the extent specifically addressed in paragraphs 10, 11, 13, 16, and 20

herein.

In response to paragraphs 8, 10, 13, 14, 16, 23, and 27 of the dlaim, the Defendant
statas that all applicants for a sunvivor's pension must meet the eliglbility critoria set
out in the CPP, including sufficient contributions to the CPP by the deceased
contributor and the existence of a common-law relationship as defined under the
CPP. The Defendant has no knowledge with respect to whether the representative
plaintiffs fulfilled the eligibility criteria.

In response to paragraphs 6 and 31 of the claim, the Defendant states that the
Crown Is responsible for the administration of the CPP In consultation with the
Provincas, and collects, holds, credits contributions-to and makes payments out of
the CPP Account. Subject to legislative provisions in regard to the Canada Penslon
Plan Investment Fund, the Crown may also Invest In identified securities,

In response to paragraph 7 of the dlalm, tho Defendant states that the plaintiffs
have no entilement to & survivor's penslon pursuant to the CPP during the class

period alleged In the clalm.

In response o paragraph 28 of the dam, the Defendant states that the CPP came
into force on May 5, 1965.



13.

14.

15

16.

17.

18.

1-4#

In response to paragraph 29 of the claim, the Defendant states that the CPP Is a

compulsory pension plan. It Is financed by employer, employee, and self-employed
contributions, and investment income from contributed funds.

Every person in Canada, unless exempted or employed in Quebec, who eams
mare than a defined yeary minimum and up o a defined yearly maximum incomsa

must contribute to the CPP.

Empioyee contributions are automatically deducted and are matched by employers.

In response to paragraph 30 of the claim, the Defendant states thal the purpose of
the CPP is to provide a basic minimum employment income replacement.

In response to paragraph 32 of the daim, the Defendant states the 1886 definition
of "spouss” was intended to modemize and expand previously existing benefits
under the CPP.

In response to paragraphs 33, 34, and 35 of the claim, the Defendant pleads that
the relevant amendments to the CPP were made as an Integral part of a legislative
program of modemization of benefits and obligations, intended to recognize the
evolution of the law and societal views with regard to the recognition of the interests
of same-sax common-law couples, following a line of decislons in the Courts which
established an authoritative body of jurisprudence In the area.
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The Defendant pleads that as a result of the decision of the Supreme Court of
Canada In Egan v. Canada, released May 25, 1935, it was authoritatively
determined for all purposes of Canadian law that to that date, federal pension
legislation which falled to recognize same-sex couples was constitutional.

The Defondant denies the allegations In paragraphs 35 and 36 of tha claim that
eligibility of opposite-sex common-law partners for survivor's pensions was not
limited by a reference to a specific date, and pleads that on each occasion on which
eligibility for survivor's pension was expanded by legislation to include additional
persons, such eligibiiity was made subject o entilement arising on or after a

spacified date, i.e., on a prospective basis.

The Defendant denies that any fiduclary relationship exists at law between the
Parfiament of Canada and any specific dass of polential reciplents of benefits, such
as the plaintiffs. Tho Defendant pleads that In exercising its discretion to legislate
50 as to axtend or dony benefits to any particular group, the Pariament of Canada
is not subject to any fiduclary duty at law.

The Defendant denles that, in its executive function, the Crown Is or can be subject
to any fiduciary or other duty requiring that it initiate or introduce amendments to
lagislation in the Pariament of Canada.

The Defendant further denies that as administrator of the legisiative scheme
established by the CPP, the Crown Is In any fiduciary relationship with the plaintiffs,
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and pleads that, in any event, as administrator, the Crown Is wholly constrained by
the lagislative scheme set out in the CPP and has no discrelion capable of resulting

in the extension of benefits to the plaintiffs.

The Defendant therefore pleads that no Institutional constructive trust is capabie of
arising in favour of the plaintifs.

In the altemative, the Defendant denles that it has in fact breached any fiduclary
duty alleged to exist.

Tha Defendant denies that the plaintiffs have suffered any delriment at law as a
result of the payment of contributions by the contributors, as defined in paragraph
2(c) of tha dalm and by their employers.

The Defendant pleads that the applicable provisions of the CPP provide a juristic
reason for its receipt of contributions from the contributors and from their

amployers.

The Defendant further pleads that there can be no entiiement at law in the plaintiffs
to recover contributions paid by the contributors and thelr employers, if any, or fo
recelva benefits not countenanced under the CPP, as a result of any alleged unjust
enrichmant of the Defendant, in that the plaintiffs are nelther the contributors nor do
they purport to sue in their capacity as the personal representatives of the
contributors.
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The Defandant denies, in any event, that it has been unjustly enrched as a result of
its recelpt of such confributions or the non-payment of survivor's pensions to the
plaintifts.

The Defendant therefore pleads that no remedial constructive trust is capable of
existing in favour of the plaintiffs, nor can any equitable lien arise in thelr favour.

The Defendant pleads that it is not open to the plaintiffs, at law, to both seek a
remedy by way of damages under section 24 of the Canadian Charter of Rights
and Freedoms (the "Charter”), and a declaration that the allegediy offending
provisions of the CPP are of no force and effect and should be struck pursuant to
subsection 52(1) of the Constifufion Ad, 1982. Hﬁlﬂfﬂ has been an Infingement of
the rights guaranteed by section 15 of the Charfer, which Is denled, the remody lles
in section 52 of the Constifution Act, 1962, and there Is no basis for awarding a
remedy under section 24 of the Charfer.

The Defendant denies that it is ultra vires the Crown to select an effective date fora
benefit program that differs from the date upon which section 15 of the Charfer
came into forca. The Defendant pleads that the Gharfer may not be applied
retroactively or retrospectively and that, to give effact to the claims of the plaintiffs
would require such an application.
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The Defendant denles that the provisions of subsections 44(1.1), B0(2), 72(1) and
72(2) of tha CPP have an unconstitutional effect or are In breach of subsection
15{1) of the Charter and pleads thal, in any event, fo the extent that such provisions
are held to be in breach, they are saved by section 1 of the Charler as being
reasonablo limits demanstrably justifiable thereunder.

34. Inresponse to the allegations in paragraph 51 of the claim, the Defendant states
that the CPP was properly administered in accordance with the law at all relovant
times, and there is no Inequity in applying limitations imposed by constitutionally
valid legislation.

35. Inany event, the plaintiffs’ claim Is bamed by the Crown Liabiity and Proceedings
Act, R.5.C. 1985, c. C-50, 5. 32, the Limifation Act, R.S.B.C. 1896, ¢. 266, 5. 3,
Canada Pension Plan, R.5.C. 1885, c. C-8, ss. 44(1.1), 60(2), 72(1) and 72(2), the
Limitations Act, R.S.0. 1890, c. L.15, any other applicable limitation period, and the
docirine of laches.

36. Whereof the Defendant asks that this action be dismissed.

Dated: Movember 8, 2002 Paul J. Evralre, Q.C.

Department of Justice
Ontario Reglonal Offica
The Exchange Towar
130 King Strest West
Suite 3400, Box 36
Toronto, Ontarlo

MSX 1K8B

Per: Paul Vickery
Tel: (613) 848-1483



McGOWAN ELLIOTT & KiM
Bamisters and Solicitors
1400-10 Bay Stroot
Tomonto, Ontaro

M5J 2R8

Tel:  (416)362-1989
Fax: (416)362-6204

R. Douglas Ellioft
LSUC No.: 23685L
Patricla A. LeFebour
LSUC Mo.: 359640

Gabrielle Pop-Lazic
LSUC No.: 42821N

Solicitors for the plaintiffs

..

Fax: (613)952-8713

Perr BameyW. Brucker
Tel: (416)954-6214
Fax: (416)952-8437
LEUC No.; 173508

Per. Cynthia Koller
Tel: (416)954-9985
Fax: (416) 952-8437
LSUC No.: 41891Q

Solicitors for the Defendant
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